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SUMMARY

Several rural LECs petition the Commission for reconsideration of the Mirroring
Rule it adopted in the ISP Order on the grounds that the Commission, in disregard of the
APA, failed to provide adequate notice of its consideration of a requirement that carriers
that adopt the caps for ISP traffic will also have to apply them to Section 251(b)(5)
traffic.

There was ample evidence in the record of the Commission’s consideration of the
possible adoption of a mirroring rule, and that the rural LECs had both actual and
constructive notice of the Commission’s intention. First, several leading rural LEC trade
associations actively engaged in ex parte discussions with the Commission regarding the
specific issue of the Mirroring Rule. One such association, the USTA, actually proposed
that the Commission adopt a mirroring rule, going so far as to suggest a bill-and-keep
approach for all Section 251(b)(5) traffic, including wireless traffic. Further, the record is
replete with discussions concerning various network architectures, calling patterns, costs,
and cost structures — with respect to both ISP traffic and Section 251(b)(5) traffic. The
discussions of these matters in the record provides ample notice to all parties that the
Commission could readily adopt a rule in the ISP Order that implicated Section 251(b)(5)
traffic as well ISP traffic. Moreover, during the pendency of this proceeding, both ISP
traffic and Section 251(b)(5) traffic have been commonly accorded the same treatment
under state commission rules.

The rural LECs’ Petitions represent a gluttonous attempt to have their cake and
eat it too. They wish to continue to price-gouge CMRS carriers by forcing them to pay

reciprocal compensation rates up to five-to-ten times the Commission-mandated rate




caps, while continuing to terminate much of their own traffic effectively under a bill-and-
keep regime. The Commission should reject these self-serving challenges to the

Mirroring Rule of the ISP Order.
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Before the E
FEDERAL COMMUNICATIONS COMMISSION CE/V
Washington, DC 20554 &p

In the Matter of
Implementation of the Local

Competition Provisions of the
Telecommunications Act of 1996

CC Docket No. 96-98

Intercarrier Compensation for CC Docket No. 99-68

ISP-Bound Traffic

OPPOSITION OF VOICESTREAM WIRELESS CORPORATION
TO PETITIONS FOR RECONSIDERATION

VoiceStream Wireless Corporation (*“VoiceStream”), by its undersigned counsel, submits
this opposition in response to several Petitions for Reconsideration (‘“Petitions”) filed by rural
local exchange carriers (“rural LECs™)' of the Federal Communications Commission’s
(“Commission’s”) Order on Remand and Report and Order* in the above-captioned proceeding.
Among other things, the ISP Order: (1) caps the reciprocal compensation rates that local
exchange carriers (“LECs”) may charge each other to transport traffic that terminates to Internet
Service Providers (“ISP traffic™); (2) establishes a three-year phase-down period for these rates;
and finally, (3) adopts a mirroring rule that establishes the same rates for ISP traffic and local
telecommunications (e.g. “Section 251(b)(5)”) traffic (the “Mirroring Rule”) for an incumbent

local exchange carrier (“ILEC”) that chooses to adopt rate caps for ISP traffic. Under the

' The groups of rural LECs who filed Petitions include: (1) the Independent Alliance on Inter-Carrier
Compensation (“Alliance”); (2) Choctaw Telephone Company, Electra Telephone Company, Haxtun Telephone
Company, McKan Dial Telephone Company, Park Region Mutual Telephone Company, South Dakota Independent
Telephone Coalition, Tatum Telephone Company, and Walnut Hill Telephone Company, Inc. (collectively
“Choctaw™); and the National Telephone Cooperative Association ( “NTCA™).

? Implementation of Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier
Compensation for ISP Traffic, FCC 01-131, CC Docket Nos. 99-98 and 99-68 (rel. Apr. 27, 2001) (“ISP Order").
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Mirroring Rule, the rate caps apply to Section 251(b)(5) traffic only if an ILEC also adopts the
rate caps for ISP traffic.

L. Introduction

Various rural LEC coalitions seek reconsideration of the ISP Order, contending that the
Commission exceeded the scope of this proceeding by also applying the rate cap to Section
251(b)(5) traffic.’ They argue that this aspect of the proceeding lacked appropriate notice as
required by the Administrative Procedures Act (“APA”) since there was an insufficient record
for the Commission to address reciprocal compensation for non-ISP traffic.* The rural LECs are
wrong. The record contains more than ample notice to the rural LECs that the Commission was
considering adopting a reciprocal compensation plan that would also encompass Section
251(b)(5) traffic. In fact, the leading ILEC and rural LEC trade associations — the United States
Telecom Association (“USTA”) and the National Telephone Cooperative Association (“NTCA”)
— were largely responsible for creating a record on this topic because they actually discussed the
Mirroring Rule with the Commission in the months before it issued the ISP Order.

Adoption of the Mirroring Rule is essential to any fair resolution of the ISP traffic issue.
Indeed, THE USTA was responsible for proposing the Mirroring Rule as a guid pro quo enabling
the Commission to adopt the rate caps for ISP traffic. Any other solution would have resulted in
ILECs receiving a one-sided revenue windfall for non-ISP intercarrier traffic, while CLEC
revenues for ISP traffic would be cut drastically. Moreover, even if the Commission had not
given specific advance notice of consideration of a mirroring rule in the Public Notice,” the

Commission was careful to adopt a rule that specifically protected the interests of the rural LECs.

* Alliance Petition at 4-6 and NTCA Petition at 3-4.
* Alliance Petition at 3 and NTCA Petition at 3-5.



Most importantly, the status quo ante of the rural LECs has not changed at all. Thus, the
Petitions represent a transparent effort by the rural LECs to ensure that they retain the ability to
charge CMRS carriers indefensibly high non-cost-based rates for reciprocal compensation while
also adopting ISP traffic rate caps. VoiceStream urges the Commission to reject this “have our
cake and eat it too” approach of certain rural LECs and deny the rural LECs’ Petitions that

challenge the Mirroring Rule of the ISP Order.

I1. The Record Contains Ample Notice to All Parties of the Commission’s
Consideration of the Mirroring Rule.

A. The Rural LECs Had Actual Notice of the Commission’s Final Rule.

The rural LECs uniformly contend that the Commission violated requirements of the
APA° by failing to provide general notice to interested parties of the terms or substance of the
proposed rules and by denying them an opportunity to participate adequately in the rulemaking
process.” Their argument is disingenuous, to say the least. The rural LECs feign surprise that
the Commission has proposed a mechanism that allows the ILECs voluntarily to apply the same
reciprocal compensation rate to both ISP traffic and Section 251(b)(5) traffic.® Their
astonishment is misplaced since the record discloses that LECs had actual notice of the
Commission’s consideration of the Mirroring Rule.

Like other Commission rulemakings, the Public Notice explicitly articulated the “permit
but disclose” status of this proceeding, allowing interested parties to engage in ex parte

discussions with the Commission on the subject matter of reciprocal compensation.” The

5 Comment Sought on Remand of the Commission’s Reciprocal Compensation Declaratory Ruling by the
U.S. Court of Appeals for the D.C. Circuit, FCC 00-227, June 23, 1999 (“Public Notice”).
®5U.S.C. § 553(b) and (c).
; Alliance Petition at 2-7, Choctaw Petition at 2, and NTCA Petition at 3-5.
. Alliance Petition at 2, Choctaw Petition at 1, and NTCA Petition at 1.
Public Notice at 1.



Mirroring Rule did not suddenly appear out of thin air. Between the end of the official comment
period (August 4, 2000) and the release of the ISP Order, many parties — including rural LEC
trade associations — were extremely active lobbying the Commission on the issue, supporting and
recommending various iterations of the rule that the Commission ultimately adopted. Publicly
available summaries of the ex parte discussions that rural LEC trade associations had with the
Commission on this matter completely debunk the notion that the rural LECs were unwittingly
ambushed by the Commission’s adoption of the Mirroring Rule.

The ex parte activity regarding the Mirroring Rule began as early as December 21, 2000,
when the Association for Local Telecommunications Services (“ALTS”) filed a written ex parte.
In an accompanying letter, the ALTS and the Competitive Telecommunications Association
(“CompTel”) indicated they were aware that the Commission was considering the adoption of a
bill-and-keep mechanism for “reciprocal compensation” — but not merely for ISP traffic alone.

»10

They further indicated that they understood the “Chairman’s current plan”"" to include a phase-

down mechanism and an ultimate rate structure that “would apply to ISP traffic as well as all
other traffic, and nor distinguish between the two in any way.”"!

Although the rules the Commission adopted in its April 2001 ISP Order are not exactly
identical to those discussed in the ALTS ex parte, as early as December 2000, it was commonly
known that the Commission was actively contemplating a reciprocal compensation mechanism
that applied equally to ISP traffic and Section 251(b)(5) traffic. Moreover, the differences

between the ultimate plan and the proposal that the ALTS and the CompTel understood to be on

the table in December 2000 — combined with the continued ex partes by interested parties —

' Letter from John D. Windhausen, Jr., President, ALTS and H. Russell Frisby, Jr., President, CompTel to
Dorothy Atwood, Chief, Common Carrier Bureau, Federal Communications Commission (December 18, 2000)
(“ALTS Letter”) at 1. The ALTS Letter is attached hereto as Exhibit 1.
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clearly indicate that the Commission considered a range of alternatives between August 2000
and April 2001."

The trade associations representing the rural LECs likewise were very active in
presenting their views on this matter to the Commission on an ex parte basis. On January 10,
2001, the USTA filed an ex parte letter to Chairman Kennard in which it supported a plan that
explicitly included a mirroring rule:

USTA supports a reciprocal compensation solution that would
condition the availability of bill and keep for dial-up ISP-bound
traffic on the availability of bill and keep for all local traffic,
including wireless traffic. Under this approach, a local exchange
carrier (LEC) could elect bill and keep for its interconnection
arrangements for dialup ISP-bound traffic. Having made the
election for bill and keep, the LEC would be required to offer bill
and keep for all local traffic, including wireless traffic.”’

This letter establishes that at least as of January 2001, the rural LECs were aware that one of
their leading trade associations was advocating that the Commission adopt a mirroring provision
that would apply equally to wireless traffic. The USTA also sought to protect rural LEC
interests by making the adoption of rate caps at the option of each ILEC:

Absent making the election for bill and keep for dial-up ISP-bound

traffic, reciprocal compensation would remain an option (subject
to negotiation, mediation or arbitration between an ILEC and a

! ALTS Letter at 2 (emphasis added).

12 Indeed, it appears that in response to the entreaties of various trade associations representing the rural
LECs, that the Commission moved much closer to adopting a bill-and-keep regime for the exchange of both ISP
traffic and Section 251(b)(5) traffic. It stopped short of that end result, however, and instead adopted interim rules
in the ISP Order, leaving final resolution of the matter to a rulemaking it concurrently issued. (See Developing a
Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, FCC 01-132
(rel. April 27, 2001) (“Unified Intercarrier Compensation NPRM”). 1f the rural LECs are opposed to bill-and-keep
reciprocal compensation, they have ample opportunity to state their position by filing comments on August 21,
2001, in response to the Unified Intercarrier Compensation NPRM. As with the adoption of the transition rules in
the ISP Olgder, they also will have the opportunity to discuss matters with the Commission on an ex parte basis.

Letter from Gary Lytle, Interim President and CEO, USTA, to Hon. William Kennard, Chairman,

Federal Communications Commission (January 10, 2001) (“USTA Letter”) at 1 (emphasis added). The USTA
Letter is attached hereto as Exhibit 2.



CLEC) for ISP traffic, and the LEC would not be obligated to offer
bill and keep for local traffic or wireless traffic.'*

Of particular significance to the Petitioners’ claims of inadequate notice, the USTA letter
confirms that the mirroring policy it was proposing to the Commission was the result of internal
deliberations to meet the needs of its rural LEC members:

I believe that this optional bill and keep approach would address

many of the spurious claims raised by those that have opposed

fixing the reciprocal compensation problem while avoiding
unintended problems for many rural companies that have unique

traffic flows."

Rural LEC members of the USTA were keenly aware of both the Commission’s consideration of
a mirroring provision for Section 251(b)(5) traffic, and the efforts that the USTA had made on
behalf of rural ILECs to protect their reciprocal compensation revenues. To the extent that
individual members disagreed with the USTA’s analysis that the plan would benefit them, they
had more than adequate opportunity to clarify their concerns directly with the Commission:
Certain rural LECs and trade associations did so.

For example, two months later, in March 2001, representatives of the NTCA participated
in a series of ex parte meetings with Commission Staff concerning reciprocal compensation
issues. The NTCA advocated its position that “[i]f the Commission decides on a transition to
‘bill and keep,’ it should /imit its decision to Internet bound traﬁic.”16 This ex parte again
confirms actual notice to the NTCA and its rural LEC members that the Commission was
considering a mirroring rule, and it documents their active efforts to oppose adoption of such a

rule. Yet, the NTCA and its member companies incredibly claim in their Petition that “[r]ural

"“ USTA Letter at 1 (emphasis added).

"% Id. (emphasis added).

'S Letter from Daniel Mitchell, Senior Regulatory Counsel, NTCA, to Magalie R. Salas, Secretary, Federal
Communications Commission, March 12, 2001 (“NTCA Letter”) (emphasis added”), at 2. The NTCA Letter is
attached hereto as Exhibit 3.




carriers, and other interested parties, were neither provided proper notice nor an opportunity to
comment on the new rules and rates and their negative impact on rural carrier non-ISP traffic
revenues.”!” the NTCA’s prior ex parte meetings directly contradict this assertion with the
Commission on this very issue.

Of the 100 ad hoc members of the so-called “Independent Alliance of Inter-Carrier
Compensation” (the “Alliance”), 63 are members of THE USTA and 66 are members of the
NTCA, according to the membership records of these trade associations.'® Two of the eight
parties (25%) joining with Choctaw Telephone Company’s (“Choctaw’s”) Petition are also
members of THE USTA.'? Further, there is significant overlap between the memberships of the
USTA and the NTCA. As the Petitioners obviously realize, the opportunity to “comment” in an
administrative proceeding does not end with the filing of formal reply comments, and the
individual companies — like their trade associations — were on notice that the Commission was
considering a range of solutions. As Choctaw itself notes:

Sections 553(b) and (c) of the Administrative Procedure Act, 5
U.S.C. § 553(b) and (c), require the Commission and other
administrative agencies to give interested parties general notice of
the terms or substance of the proposed rules, and an opportunity to

participate in the rule making proceedings regarding such rules
through the submission of written data, views, or arguments.”’

Clearly, as members of the USTA and the NTCA, the rural LECs were actively engaging in ex
parte presentations with the Commission and were involved in the formulation of reciprocal

compensation policy.”’ The rural LECs were well aware of the Mirroring Rule that the USTA

'”NTCA Petition at 1.
:: See htm://www.usta.org/memlst.html and htip://www.ntca.org/about/membership/membersites.html.
" E.g., Park Region Mutual Telephone Company and Tatum Telephone Company.
Choctaw Petition at 2 (emphasis added).
*! The Alliance’s statement that neither it “nor its members have directly participated previously in this
proceeding” (Alliance Petition at 2) is only half-true. Both in the USTA and the NTCA have had active roles, and
the majority of Alliance members belong to both associations.
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proposed to the Commission in January 2001 and had ample opportunity to submit “written data,
views, or arguments” to the Commission. And, if certain rural LEC members of these
associations did not agree with the policy advocated by their associations, such as the USTA’s
significant January 2001 proposal of bill-and-keep for non-ISP traffic, they were free to attempt
to proffer their own positions directly to the Commission. Many chose to do so and voiced their
position through the NTCA ex parte meetings in March 2001. If other rural LECs chose not to
participate, they have no cause to complain now.

B. The Rural LECs Had Constructive Notice of the Commission’s Final Rule.

Even absent the evidence of actual notice provided by the ex partes, the rural LECs had
constructive notice of the final rule. The record in this docket is replete with discussions
concerning various network architectures, calling patterns, costs, and cost structures — with
respect to both ISP traffic and Section 251(b)(5) traffic. The breadth of the entire record in the
docket provides notice that the Commission could readily adopt a rule for reasons of
fundamental equity alone, in the ISP Order that implicated Section 251(b)(5) traffic as well ISP
traffic. Moreover, during the pendency of this proceeding, both ISP traffic and Section 251(b)(5)
traffic have been accorded the same treatment under the Telecommunications Act of 1996
(““1996 Act”), State commission orders,22 and federal court decisions,23 irrespective of the
Commission’s assessment of the jurisdictional nature of ISP traffic. Thus, even though the

Commission had declined to adopt a rule that specifically recognized ISP traffic as subject to

2 See, e.g., Joint Petition of Bell Atlantic Pennsylvania, Inc.; Conectiv Communications, Inc.; Network
Access Solutions, and the Rural Telephone Company Coalition for Resolution of Global Telecommunications
Proceedings; Docket No. P-00991649, Opinion and Order, August 26, 1999, p. 211 (“Pennsylvania will treat
internet calls as local calls for purpose of compensation to the extent permitted by Federal law.”).

See e.g., Southwestern Bell Telephone Co. v. Brooks Fiber, 235 F.3d 493 (10" Cir. 2000).
8



Section 251(b)(5) reciprocal compensation, it has recognized similar cost recovery for both types
of traffic. As the Commission recently observed:

The overall record in this proceeding does not lead us to conclude

that any system architectures or technologies widely used by LECs

result in material differences between the cost of delivering ISP-

bound traffic and the cost of delivering local voice traffic, and we

see no reason, therefore, to distinguish between voice and ISP
traffic with respect to intercarrier compensation.**

Finally, the inherent unfairness to competitive carriers that would have resulted if the
Commission had changed the status quo ante and allowed ILECs to apply the rate cap solely to
ISP traffic demonstrates that rural LECs had every expectation that the Commission would adopt
a mirroring rule. This sensitivity is very apparent in the USTA January 2001 ex parte.

In the Public Notice, the Commission sought broad comment on “the scope of the
reciprocal compensation requirement of section 251(b)(5)” and on any “new or innovative inter-
carrier compensation arrangements for ISP traffic.”®® No artificial limits were placed on the
scope of the rules governing reciprocal compensation under Section 251(b)(5): Nor was there
any indication that the rules adopted would be for only one segment of traffic between carriers.

Against this background, Choctaw now claims:

The Public Notice offered no express or implied indication that the
Commission would consider the direct or indirect limitation or

reduction of reciprocal compensation rates approved or arbitrated
by state commissions for traditional voice and data traffic.2¢

The specificity that Choctaw demands in a rulemaking is absurd. If any agency were required to
articulate every detail or permutation of every rule it ever intended to adopt in a notice of

rulemaking, the resulting administrative burden and administrative delay would be

f“ ISP Order at § 93.
3 Public Notice at 1.
% Choctaw Petition at 3.




overwhelming. The consequent lag in promulgating rules would be anathema to the public
interest in timely rulemaking.” Choctaw’s reference to a case in which adoption of a final rule
was flawed because the affected parties lacked an additional opportunity to comment on the
significant differences between the language of the proposed and final rule is not on point.28 In
the instant proceeding, the Commission proposed no specific language. Instead, the Commission
made it abundantly clear that it was casting a large net. The Commission sought comment on
“scope” and “on the relevance of concepts.”

The Commission did not propose any specific language from which the final order
differs. Instead, it adopted a rule clearly supported by the record evidence and one, which the
principles of logic and fairness demand. There can be no good faith claim that the Commission
veered from its anticipated path, and that additional opportunity for comment was necessary —
given that the Commission’s original notice was broad and inclusive of the rules adopted in the
ISP Order.

III.  Notwithstanding Their Actual Notice of the Commission’s Consideration of the
Mirroring Rule, the Status Quo Ante of the Rural LECs Has not Changed.

Even if the facts support the ostrich-like argument of the rural LECs that they had no idea
that the Commission was considering a mirroring rule, they have suffered no injury from this
result. Because the ISP rate caps are entirely voluntary — consistent with the USTA’s proposal —
rural LECs do not have to subject themselves to the rate caps for Section 251(b)(5) traffic. The
rural LECs are affected by the Mirroring Rule only to the extent they wish to benefit from the

ISP rate caps while continuing to price-gouge CMRS carriers by charging excessively high non-

%’ Indeed, perhaps the loudest hue and cry would have come from the RBOC members of the USTA, who
demanded immediate relief from the Commission to reduce their cost of terminating ISP traffic.

*Choctaw Petition at 3, citing Connecticut Light & Power v. NRC, 673 F.2d 525, 533 (D.C. Cir. 1982),
cert. denied, 459 U.S. 835 (1982).
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TELRIC-based rates for Section 251(b)(5) traffic. It is beyond reason for the rural LECs to
expect that the Commission would adopt such one-sided and anti-competitive rules. Certainly
THE USTA had no such expectation.

The new rules explicitly give ILECs the option to choose between: (1) exchanging both
ISP traffic and Section 251(b)(5) traffic at the identical capped rates, or (2) continuing to
exchange ISP traffic and Section 251(b)(5) traffic pursuant to state approved or arbitrated
reciprocal compensation rates reflected in interconnection agreements.” Therefore, any ILEC
that determines that it is not in its economic interest to cap its rates for Section 251(b)(5) traffic
simply need not select that option. For those carriers, the status quo ante is maintained. It is
mstructive that in the five (5) weeks since the ISP Order became effective, virtually none of the
rural LECs has adopted the ISP Order rate caps. Thus, it is difficult to ascertain in what manner
the ISP Order harms them. Certainly, none of the rural LEC Petitioners has indicated any
intention of adopting the rate caps. Moreover, none of the Petitioners has provided hard data that
it originates anything more than a negligible amount of ISP traffic.

ILECs that do not wish to exchange Section 251(b)(5) traffic according to the rate caps
must exchange ISP traffic at state-approved or arbitrated reciprocal compensation rates.’® This
regime has existed since ILECs and CMRS carriers entered into initial interconnection
agreements following the passage of the 1996 Act. Moreover, the Commission retained that

regime when it initiated this docket.”’ The only thing that has changed is that the Mirroring Rule

9 ISP Order at 4 90.

1d at 9§ 89.

*! Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier
Compensation for ISP-Bound Traffic, 14 FCC Red 3689 (1999) (“Declaratory Ruling”) (“nothing in this
Declaratory Ruling precludes state commissions from determining, pursuant to contractual principles or other legal
orlequita}:;le c;;gs;derations, that reciprocal compensation is an appropriate interim inter-carrier compensation
rule. .. ") at .
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prevents rural LECs from reducing their revenue outflows for ISP traffic without taking the
reciprocal step of limiting the rates they charge for their Section 251(b)(5) traffic.

IV.  The Petitions Represent an Unfair Effort by Rural LECs To Retain Excessively
High Reciprocal Compensation Rates for Wireless Traffic.

The Commission wisely recognizes the inequity that would result if it allowed carriers to
“pick and choose” among intercarrier compensation rate regimes depending upon the class of
traffic for which they enjoy a traffic imbalance. The Mirroring Rule equitably avoids the
“Heads, I Win — Tails, You Lose” result that would have ensued had the Commission permitted
ILECs to pay reduced ISP traffic rates while continuing to receive non-cost-based excessively
high reciprocal compensation rates.

For example, the rates of the Missouri Independent Telephone Companies (including,
among others, Choctaw Telephone Company) illustrate the significant cost burden that rural
LECs impose upon competitive connecting carriers. These rural LECs impose recently tariffed
currently charges for the termination of local wireless calls ranging from $0.0506 to $0.0744 per
minute-of-use, with an average of $0.0605.> These rates are 500% — 1000% higher than the
$0.0007 - $0.0015 per minute-of-use rate caps that the Commission has established for the three-
year transitional term. Because the rate caps are not mandatory for them, the rural LECs can
continue to fill their silos by price-gouging CMRS carriers and CLECs with non-cost based,
inflated rates for termination of Section 251(b)(5) traffic.

Significantly, the four largest ILECs did not petition for reconsideration of the ISP Order.

To date, three of the four (BellSouth, Qwest, and Verizon) have informed interconnecting

*2In the Matter of Mark Twain Rural Telephone Company’s Proposed Tariff to Introduce Its Wireless
Termination Service, Case No. TT-2001-139, Missouri Public Service Commission, Report and Order, February 8,
2001.
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carriers that they intend to adopt the Commission’s rate caps.>> One of the reasons why the rural
LECs and smaller ILECs have not followed this course is because their rates are embarrassingly
high.** The rates at which the former Bell Companies (“RBOCs” and other, larger ILECs)
exchange traffic pursuant to Section 251(b)(5) are TELRIC-based rates that have been subject to
State commission arbitration or price cap cost proceedings in which their cost studies have been
carefully reviewed. The rates at which the rural LECs exchange such traffic have not received
such scrutiny to date. Instead, their rates continue to reflect embedded costs, and they are based
on anachronistic rate-of-return methodologies that permit gold-plated networks and generous
incomes for rural telephone companies.

To VoiceStream’s knowledge, very few, if any, of the rural LECs have adopted the rate
caps. Nor has any of the rural LECs challenged the principle of rate caps for ISP traffic. To the
contrary, one Petitioner specifically “limits its Petition to the impact of the Order on non-ISP
traffic.”®® The rural LECs’ resounding silence on this matter strongly suggests either that the ISP
traffic that rural LECs’ customers originate terminate to CLEC networks is negligible or non-
existent, and they will not benefit from reduced termination costs for ISP traffic. It also suggests
that the ISP traffic that neighboring ILECs terminate to rural LECs is governed by existing (and
generally, unpublished) bill-and-keep arramgements.3 ® Their lack of objection to the capped rates

for ISP traffic is not surprising, however, given that the capped rates are so low they essentially

*The fourth, SBC, is still evaluating its options and has scrupulously attempted to reserve the right to adopt
the rate caps in the future if economic analysis warrants such action.

** It should be noted that the NTCA is concerned that the Mirroring Rule will require rural LECs
renegotiating interconnection agreements “to reduce significantly their rates for non-ISP traffic.” (NTCA Petition at
7).

3 Alliance Petition at page. 2.

* Displaying a double standard, rural LECs do not complain about bill-and-keep arrangements with
neighboring ILECs, even though traffic imbalances may exist between smaller and larger ILECs. The Commission
should carefully examine the LEC-LEC bill-and-keep arrangements in the Unified Inter-Carrier Compensation
Regime NPRM, so that rural LECs do not impose less favorable and discriminatory reciprocal compensation
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approach bill-and-keep. Since the rates will ultimately be capped at less than one-tenth of one
penny per minute, and will be subject to growth caps and other protections, ISP traffic is unlikely
to have a significant negative impact on ILEC revenue outflows if the ISP Order remains law.

V. Conclusion

The rural LECs have failed to demonstrate that the Commission’s adoption of a voluntary
option for applying capped rates to Section 251(b)(5) traffic violates any notice requirements of
the APA. They had both actual and constructive notice of the Commission’s intention to adopt
the rules it did in the ISP Order. Moreover, they had ample opportunity to discuss their concerns
with the Commission on an ex parte basis. Although they had actual notice, even if they claim
did not, the rural LECs are not harmed by the rate caps, as the ISP Order continues to permit

them to elect to charge excessively high rates upon CMRS carriers under the existing regime.

arrangements upon competitive carriers than they do on their neighboring ILECs.
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The Commission should address this inequity in the Unified Intercarrier Compensation NPRM
concerning bill-and-keep. For these reasons, VoiceStream respectfully requests that the

Commission deny the Petitions for Reconsideration of the Alliance, Choctaw, and the NTCA.

Respectfully submitted,
Brian T. O’Connor Douglaé|G. Bonner
Vice President, Legislative & Elizabeth Dickerson
Regulatory Affairs LeBoeut, Lamb, Greene & MacRae, LLP
Robert A. Calaff 1875 Connecticut Avenue, NW
Corporate Counsel Washington, DC 20008
Governmental & Regulatory Affairs Telephone: (202) 986-8000
VoiceStream Wireless Corporation Facsimile: (202) 986-8102
401 9" Street, NW, Suite 550
Washington, DC 20004 Counsel to
Telephone: (202) 352-5059 VoiceStream Wireless Corporation

Facsimile: (202) 654-5963

July 23, 2001
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EXHIBIT 1

ALTS LETTER



- @®ATS

ASSOUIIION FOR 10OAL THLECOMMUMNICATIONS SERVICES

Jonathan Askin
Generol Counsel

December 18, 2000

Ms. Dorothy Attwood

Chief, Common Carrier Bureau
Federal Communications Commission
445 12th St. SW

Washington DC 20554

Re: CC Docket No. 99-68

Dear Ms. Attwood:

The purpose of this letter is to respond to claims from the ILECs that
the basic phase-down transition proposed by Chairman Kennard is not:
adequate to reduce the amount of reciprocal compensation currently paid by
the incumbents.

The ILECs’ most recent calculation of the effect of the proposed
three-year transition plan is attached to Verizon’s ex parte filed in this
docket on December 13, 2000 (attached to this letter for your convenience).
However, these numbers are completely unfounded for several basic

reasons.

First, the ILECs’ numbers are based upon preposterous and
unsubstantiated growth assumptions for dial-up traffic usage per on-line
household. As AT&T noted in its November 28™ ex parte in this docket, the
ILEC study assumes without citation a 30% compounded annual growth rate
for dial-up traffic. But Merrill Lynch predicts only a 7% per year
compounded growth rate for dial-up traffic per household from 1998
through 2003. Id. :

_ Second, the ILECS’ claim that individual households will somehow-
increase their usage annually by 30% is also contradicted by the fact that

o~ 888 17th Street, NW, o Suite 900 « Woashington, D.C. 20006 * Telephone: 202 969 ALTS o Fax: 202 969 ALTI * wwwaitsory
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usage-intensive households are rapidly moving to broadband.’! Indeed, -
Morgan Stanley Dean Witter initiated coverage of Genuity, a tier-one ISP,
by predicting that dial-up penetration of American households will decline
between 2000 and 2003 (August, 2000, page 25). And the recent demise of
numerous free ISP services will further depress dial-up minutes over the
next three years. Correcting for just some of these errors cuts the ILECs’
reciprocal compensation estimates in half (AT&T ex parte filed November
28" filing at 4-5).

Applying the Chairman’s proposed ratio approach to hard data for an
individual CLEC reveals the truth. Time Warner Telecom (TWTC) has
submitted data to the Bureau showing that the original proposal would
impose a flash-cut reduction of its reciprocal compensation payments by
68%, 75%, and 86% in each of the three years.? Furthermore, the modified
transition plan of the competitive industry being proposed today, which
applies a reduced rate to above-ratio traffic, would still reduce Time Warner
Telecom’s reciprocal compensation revenues by 17%, 37%, and 64%.

“Given that the New York Public Service Commission has already _
ruled that Time Warner Telecom should be exempted from application of the
ratio plan adopted in that state in light of its robust local network, it is
manifest that the modified transition proposed by the competitive industry
will decrease the absolute amount of reciprocal compensation paid by the
incumbents.

! Statistical Research, Inc.’s Fall 2000 Ownership Report shows that the percentage of online households
using a cable modem or DSL connection has risen from 5 percent to 11 percent in the last six months. The
propmﬁmquﬁnebmuebl&umhgt&WebvhaMphmﬁne&opped9p«cmw68pam
mthepastsumonﬂ:s,aﬂermyingatacomistenﬂSpacentﬁ'omSpring 1998 through Spring 2000.

2 TWTC serves a diverse customer base. For i

ves a ¢ example, in October 2000, ISPs accounted for less than 4% of

Tmsmnonwﬂecumhmﬁ%ofwhkhismnﬁmﬁngmﬁmbthﬂmm-mhbd Even with

g::s c:::nlgql'ccx:age of ISPcnnmmmsaﬁcemhave'mﬁchnbahmthtkgiﬁmamly
-1 ratio.
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Please let us know if we can answer any other questions concerning

this important matter.
Sincerely,
/@JQz{hZf Askin

cc:  Glenn Reynolds
Jane Jackson
Tamara Preiss
Rodney McDonald
Kathy Brown
Anna Gomez
Jordan Goldstein
Rebecca Beynon
Deena Shetler
Kyle Dixon

838 170h Street, NYE o Suite 300 = Washington, D.C 20008 » Telephone: 202 969 ALTS » Fae 202 96OALT? o mdm



W. Scott Randol . ~»

By s verizon
Varizon Communications

_ 1850 M Street, NW

Sulle 1200

December 13, 2000 Washington, DC 20038
Phone: 202 483-5293
Fac 202 463-5239
srandoiph@verizon.com

Ms. Magalie R. Salas

Secretary

Federal Communications Commission

445 Twelfth Street, S.W.

Washington, DC 20554

Ex Parte: Intercarrier Compensation for ISP-Bound Traffic — CC Docket No. 99-68
Dear Ms. Salas,

On Tuesday, December 12, 2000, Susanne Guyer, Ed Shakin, Frank Gumper and
myself, representing Verizon, met with Kyle Dixon of Commissioner Powell’s office to
discuss intercarrier compensation for ISP-bound traffic. We discussed the Commission's
authority to impose a bill and keep regime for reciprocal compensation, as well as its
authority to impose interim caps on traffic imbalances. The attached chart was used in
the discussions to demonstrate how an interim cap should be set to produce real
reductions in reciprocal compensation payments in the first year of the transition.

Pursuant to Section 1.1206(a)(1) of the Commission’s rules, and original and one copy of
this letter are being submitted to the Office of the Secretary. Please assoclate this
notification with the record in the proceeding indicated above.

If you have any questions regarding this matter, please call me at (202) 4835293,

Sincerely,

W. Scott Randolph
Director - Regulatory Matters

cc:  Kyle Dixon
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ORIGINAL

1401 H Street NW Tel (202) 326-7300
’/ﬁ Suite 600 Fax (202) 326-7333
U Ganpy Washington DC www.usta.org
UNITSD STATES 20005-2164
TELECOM
ASSOCIATION
EX PARTE OR LATE FILED ART

January 10, 2001

RECEIVED

Ms. Magalie Roman Salas
Secrotan JAN 1 0 2001
Federal Communications Commission PRI OONAIIIN
445-12th Street, SW o o s
Room TW-A325
Washington, DC 20554

Re: CC DOCKET NO. 99-68

—

~

Dear Ms. Roman Salas:

Enclosed is a copy of a letter that was delivered to Chairman William Kennard
today in the above-referenced docket.

In accordance with Section 1.1206(b)(1) of the Commission’s rules, two copies of
the presentation are being submitted herewith. Please include the presentation in the
public record of these proceedings. If there are any questions regarding this
submission, please contact the undersigned.

Respectfully submitted,
' T

Lawrence E. Sarjeant
Vice President & General Counsel
Legal and Regulatory Affairs

cc:. Chairman W. Kennard
Commissioner S. Ness
Commissioner H. Furtchgott-Roth
Commissioner G. Tristani
K. Brown

D. Attwood .
T. Sugrue ﬁg‘ :"B% - m’d_&fl

\\—%




1401 H Street NW Tel (202) 326-7300

Suite 600 Fax (202) 3267333
Washington DC www.usta.org
LATE Fl 2164
Ex PARTE OF
January 10, 2001 EX PARTE PRESENTATION
Hon. William Kennard 'VED
Chairman
FedetalmCommmﬁcations Commission JAN 1.0 2001
445 12" Street, SW, Rm. 8-B201H ' COMMBRNN

Washington, D.C. 20554

Re:  Inter-Carrier Compensation for ISP-Bound Traffic
CC Docket No. 99-68

Dear Chairman Kennard:

I write to follow-up my letter to you of December 15, 2000, conceming
Commission action in the above-referenced reciprocal compensation remand proceeding.
USTA members anxiously await Commission action that will bring an end to the
unjustified subsidy resulting from reciprocal compensation payments for dial-up ISP-
bound traffic. USTA remains convinced thag'the Commission must implement a fix for
this inequitable situation that is mandatory for states and reaffirms the interstate nature of

ISP-bound traffic.

I want to advise you that USTA supports a reciprocal compensation solution that
would condition the availability of bill and keep for dial-up ISP-bound traffic on the
availability of bill and keep for all local traffic, including wireless traffic. Under this
approach, & local exchange carrier (LEC) could elect bill and keep for its interconnection
arrangements for dial-up ISP-bound traffic. Having made the election for bill and keep,
the LEC would be required to offer bill and keep for all local traffic, including wireless
traffic. Absent making the clection for bill and keep for dial-up ISP-bound traffic,
reciprocal compensation would remain an option (subject to negotiation, mediation or
arbitration between an ILEC and a CLEC) for ISP-bound traffic, and the LEC would not
be obligated to offer bill and keep for local traffic or wireless traffic. I believe that this
optional bill and keep approach would address many of the spurious claims raised by
those that have opposed fixing the reciprocal compensation problem while avoiding
unintended problems for many rural companies that have unique traffic flows.



Hon. William Kennard
January 10, 2001
Page 2

I cannot overstate the importance of expeditious Commission action to arrive at a
fair solution in this matter that reaffirms the Commission’s jurisdiction over ISP-bound
traffic and applies to all states. Thank you for your consideration.

Sincerely,

Y Boai

cc: Commissioner Susan Ness
Commissioner Michael Powell
Commissioner Harold Furchtgott-Roth
Commissioner Gloria Tristani
Kathryn Brown
Dorothy Attwood
Thomas Sugrue
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The Voice of Rural Telecommunications

NTCA@ March 12, 2001

HATICINAL TFUFPINRNE {THAPP EAZIVE S UGAICEATIOIN

Ms. Magalie R. Salas, Secretary
Federal Communications Commission
445 12" Street S.W., TW-A325
Washington, D.C. 20554

Re: Ex Parte Notice
CC Docket No. 96-98, CC Docket No. 99-68

Dear Ms. Salas:

On Monday, March 12, 2001, Deena Shetler and Sarah Whitesell, Legal Advisors for
Commissioner Tristani met with Daniel Mitchell and Scott Reiter of the National
Telephone Cooperative Association. We discussed issues in the above-referenced
proceedings related to reciprocal compensation and Internet service provider (ISP)
bound traffic. A document summarizing NTCA'’s positions on issues concerning
reciprocal compensation was provided at the meeting and the focus of discussion.
Enclosed is a copy of the summary provided at the meeting.

In accordance with the FCC=s rules, an original and two copies of this letter are being
filed with the Secretary=s office. If you have any questions, please do not hesitate to
contact the undersigned.

Sincerely,

/s/ Daniel Mitchell
Daniel Mitchell

cc: Deena Shetler
Sarah Whiteseli

NATIONAL TELEPHONE COOPERATIVE ASSOCIATION

4121 Wilson Boulevard $Tenth Floor $Arlington, Virginia 22203- 1801
Phone /703.351.2000 $ Fax /703.351.2001 $ www.ntca.org



The Voice of Rural Telecommunications

NTCAS

RETIVRAL VPEFFMIINTE SXNHIPP BAPIYF SAMICAATION

National Telephone Cooperative Association

March 12, 2001, Ex Parte Presentation on Reciprocal Compensation with Deena
Shetler and Sarah Whitesell, Legal Advisors to Commissioner Tristani.

Summary of NTCA's positions concerning reciprocal compensation issues:

Immediate actions by the Commission should be limited to issues raised in the
NPRM in Docket No. CC 99-68 and by DC Circuit in its remand of the Commission’s
Reciprocal Compensation Declaratory Ruling.

The initial decision classifying Internet bound traffic as interstate is proper.

The Commission has jurisdiction and should establish a mechanism for recovery of
the costs associated with this traffic.

Internet bound traffic should also be treated as interstate for separations purposes.

If the Commission decides on a transition to “bill and keep,” it should limit its
decision to Internet bound traffic.

Decisions involving other inter-carrier compensation issues should be reserved until
the forthcoming NOI is complete:

1) CMRS - LEC interconnection arrangements should be left undisturbed.

2) LEC - LEC agreements covered by § 251(b)(5) should continue to be
governed by interconnection agreements negotiated between parties with no
mandatory “bill and keep” for this traffic.

NATIONAL TELEPHONE. COOPERATIVE ASSOCIATION

4121 Wilson Boulevard $Tenth Floor $Arlington, Virginia 22203-1801
Phone /703.351.2000 $ Fax /703.351.2001 $ www.ntca.org



CERTIFICATE OF SERVICE

I, Elizabeth Dickerson, do hereby certify that a copy of the foregoing Opposition of
VoiceStream Wireless Corporation was served on this 23rd day of July 2001 by first-class, U.S.
Mail, postage prepaid, or hand-delivered, to the following persons:

Magalie Roman Salas

Secretary

Federal Communications Commission
445 12th Street, S.W., Suite TW-B204
Washington, DC 20554

International Transcription Service
Federal Communications Commission
445 12th Street, S.W., Suite CY-B402
Washington, DC 20554

Dorothy Atwood, Chief

Common Carrier Bureau

Federal Communications Commission
445 12th Street, S.W., Room 5-C450
Washington, DC 20554

Stephen G. Kraskin

Steven E. Watkins

Kraskin, Lesse & Cosson, LLP
2120 L Street, N.W., Suite 520
Washington, DC 20037

Benjamin H. Dickens, Jr.

Gerard J. Duffy

Mary J. Sisak

Blooston, Mordkofsky, Dickens, Duffy &
Prendergast

2120 L Street, N.W., Suite 300
Washington, DC 20037

L. Marie Guillory

Daniel Mitchell

National Telephone Cooperative Association
4121 Wilson Boulevard, 10th Floor
Arlington, VA 22203

H~

Lewis Stern

Vice President and Chief Financial Officer
Wireless World LLC

19 Estate Thomas

St. Thomas, U.S.V.I. 00802

Bryan Tramont, Senior Legal Advisor
Office of Commissioner Kathleen Q.
Abernathy

Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Jordan Goldstein, Senior Legal Advisor
Office of Commissioner Michael J. Copps
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Michelle Carey, Chief Policy & Program
Planning

Common Carrier Bureau

Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Legal Advisor

Office of Commissioner Keven J. Martin
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554



